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Executive Director’s Message
HAPPY 240TH BIRTHDAY!
WE SHOULD BE SO PROUD OF OUR ACCOMPLISHMENTS
WELCOME LIBERTY COMPOSTING, OUR NEWEST ASSOCIATE MEMBER!
I hope everyone had a wonderful Fourth of July
weekend and were able to stay cool and
hopefully relax, as it looks like we are in store for
a long hot summer this year. Every year brings
something different and so it seems this year it’s
“Brexit”. Who would ever have predicted that?
But as we get ready to start the new fiscal year
and the renewal invoices go out to our SCAP
members, my hope is that I never have to endure
a Scexit.

In all seriousness though, I wish to thank our members for their support all
of these years, both financially and for everyone’s voluntary efforts. The
world we live in is changing so rapidly that without the combined efforts of
all our members we just cannot keep up individually. California remains
the most difficult state to conduct business whether in the private or public
sector. Climate change regulations coupled with the long standing drought
have taxed our resources to the breaking point and have caused our
water/wastewater agencies to undergo a paradigm shift in the way they
conduct their operations. No longer is the status quo adequate, instead
the sewage collected that once was simply treated and “disposed of” has
now become a valuable resource. Fifty years ago who would ever have
imagined that the majority of treatment plants would be self-generating
SCAP STAFF
their own power and in some cases returning it to the grid? Or that
John Pastore, Executive Director potable reuse of wastewater would become an acceptable alternative to
jpastore@scap1.org
imported water.
Pam
Merriam,
Administrator
At last week’s SCAP Board of Directors meeting each of the committee
pmerriam@scap1.org
chairs/vice chairs discussed an issue or two of importance, and even
Ray Miller, Exec. Director Emeritus though I am familiar with most issues, it never seems to amaze me as to
rmiller@scap1.org
the degree of knowledge and understanding of these issues that these
individuals bring to the table on behalf of our membership. I encourage
you to take the time to read through the committee reports and see for
Southern California Alliance of
yourself the amount of information passed along in the articles and in
Publicly Owned Treatment Works
particular, Mark McDannel’s (outgoing Energy Committee Chair) article on
P.O. Box 231565
preparedness for the upcoming rolling blackouts this summer.
Encinitas, CA 92024-1565
Ph. (760) 479-4880
Fax (760) 479-4881
Announcements
New members
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One of my favorite parts of the Board meeting is the President’s Open Forum,
where each director is afforded the opportunity to share what significant
accomplishment his/her agency has recently achieved or what major issue
they may be currently facing. For those of you who may not be aware of this,
SCAP’s service area contains 7 different counties within the state and each
county is represented by two directors with an additional alternative director
available from within each county as well. Given this level of representation,
it is no wonder that nearly every imaginable issue is covered.
One of the most interesting reports came from Director Jayne Joy, who
recounted Eastern Municipal Water District’s (EMWD) recent legal battle

SCAP Board of Directors and Committee Chairs

with the California River Watch. The NGO sued EMWD over alledged violations of the Clean Water Act due to SSO’s.
Eastern’s Board conferred with staff and, based on their exceptional sewer program, determined that rather than
negotiate a settlement with the NGO it would fight the accusations in court. What ensued is worthy of a full length
motion picture, especially since the entire process took a nearly a year to conclude. For all of the juicy details look at
the article by their attorney, Chris Carr, Morrison & Foerster LLP, in the WATER ISSUES COMMITTEE REPORT section of this
newsletter.
One of the issues that seemed to pop up as a reoccurring theme was succession planning. It seems that concern over
this issue is shared by nearly every agency, as the number of staff reaching “retirement eligible” age has escalated to,
in some cases, a majority of the staff. According to published reports, an analysis of 2010 U.S. Census data revealed
that during the past decade the percentage of Americans age 55 and older who are in the labor force increased from
32.4 percent to 40.2 percent. According to the U.S. Labor Department’s Bureau of Labor Statistics (BLS), the labor
force is projected to grow by 8 percent between 2008 and 2018 and will include nearly 12 million workers age 55 and
older. The number of workers ages 16 to 54 is projected to grow by less than 700,000 during that same time.
Additionaly, data from the Pew Research Center revealed that 10,000 Baby Boomers will reach age 65 every day
during the next two decades. The oldest of the country’s estimated 77 million Baby Boomers began turning age 65—
the traditional retirement age—in 2011.
Unfortunately, our water/wastewater industry is not exempt from this scheduled migration of retiring workers. The
good news is that I am seeing a promising influx of young newcomers being hired by agencies to fill the void. I am
concerned, however, that with so many agencies facing this dilema there will be so much competition between
agencies for staffing that it will result in a loss of worker longevity at any given agency.
I think this subject would make for a great workshop sometime in the near future and would ask if anyone out there
has in-house experience or know of any experts we could bring in to discuss succession planning please let me know.
Successionaly Yours,

John Pastore
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California Clean Water Summit Partners Update by John Pastore, SCAP
The California Clean Water Summit Partners consist of the following associations:
 Bay Area Clean Water Association
 California Association of Sanitation Agencies
 California Water Environment Association
 Central Valley Clean Water Association
 Southern California Alliance of Publicly Owned Treatment Works
-----Next Summit Partners meeting will be held in September 2016.

Does anyone remember the movie-“Endless Summer”
Except this is California not South Africa!
Photo by Ralph Palomares

AIR QUALITY COMMITTEE REPORT
David Rothbart, Chair
drothbart@lacsd.org

Jim Marchese, Vice Chair
jim.marchese@lacity.org

Terry Ahn, Vice Chair
tahn@ocsd.com

LOCAL AIR DISTRICT NEWS AT A GLANCE
Posted meeting dates and proposed new rule development for the following air districts can be found at these sites:
Imperial County APCD
Mojave Desert AQMD
San Diego APCD
Santa Barbara APCD
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Note: The next Air Quality Committee meeting is scheduled for Tuesday, July 26th at the offices of the Los Angeles
County Sanitation Districts. All SCAP members are invited.
SCAQMD 2016 Ozone Air Quality Management Plan (AQMP) by David Rothbart, Chair - LACSD
On June 30th SCAQMD released the draft 2016 Ozone AQMP (click HERE). This document will be used to demonstrate
how the region will reduce air pollution and meet regulatory requirements. The draft AQMP contains a
comprehensive analysis of emissions, meteorology, atmospheric chemistry, regional growth projections, and an
assessment of existing rules and regulations. The resulting document identifies emission reductions required to
attain the national ambient air quality standard for ozone, which will be substantial. Unlike previous AQMPs, this
plan relies upon incentives to encourage emission reductions. Environmentalists have already objected to such an
approach without an enforceable command and control backstop (click HERE). SCAP members are encouraged to
review this document and provide comments to me.
SCAQMD Permit Steamlining by David Rothbart, Chair - LACSD
In response to the SCAQMD Governing Board, the SCAQMD Permit Streamlining Task Force was convened on June
30th to address concerns about SCAQMD’s permitting process. Laki Tisopulos, the newly promoted Deputy Executive
Officer of Engineering and Permitting, has been charged with reforming this program. SCAQMD is proposing to
implement e-permitting, expand online payment options and to utilize standardized permitting templates. SCAP has
requested a meeting with Dr. Tisopulos to revisit our recommendations previously conveyed to SCAQMD
management.

BIOSOLIDS COMMITTEE REPORT
Tom Meregillano, Co-Chair
TMeregillano@ocsd.org

Diane Gilbert Jones, Co-Chair
diane.gilbert@lacity.org

Next SCAP Biosolids Committee Meeting by John Pastore, SCAP
SCAP is planning for its next Biosolids Committee meeting to be held on Monday,
September 19th in Kings County at the Tulare Lake Compost Facility, which is owned and
operated by the Sanitation Districts of Los Angeles County. The meeting will feature a
tour of the newly constructed facilities. More information about the meeting and tour
will be sent out to members prior to the date.
(Photo courtesy of LACSD)

California Biosolids Use and Disposal in 2015 byTom Meregillano, Co-Chair, - Orange County Sanitation District
(Source CASA/EPA)
The following link will open a copy of a summary from USEPA Region 9 biosolids coordinator Lauren Fondahl on
biosolids use and disposal in CA in 2015. No one reported sending biosolids for use as fuel in cement kilns last year
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and the city of Los Angeles’ deep well injection project was not operating for most of the year. Figures are lower
than for 2014 as there were evidently not as many lagoon and stockpile removals this past year
Proposed Rule: National Pollutant Discharge Elimination System (NPDES): Applications and Program Updates by
Tom Meregillano, Co-Chair – Orange County Sanitation District (EPA)
On May 18, 2016, USEPA published in the Federal Register propose revisions to the National Pollutant Discharge
Elimination System (link here) regulations to eliminate regulatory and application form inconsistencies; improve
permit documentation, transparency, and oversight; clarify existing regulations; and remove outdated provisions.
These proposed regulatory changes cover 15 topics in the following major categories: permit applications; the water
quality-based permitting process; permit objection, documentation and process efficiencies; the vessels exclusion;
and the Clean Water Act (CWA) section 401 certification process. These revisions would further align NPDES
regulations with statutory requirements from the 1987 CWA Amendments and more recent case law requirements.
Access to the Federal Register with the applicable NPDES Permit proposed changes can be found here. The comment
deadline has been extended from July 18, 2016 to August 2, 2016.
Joint State Water Board and CalRecycle Stakeholder Meetings – Land Application of Compostable Materials byTom
Meregillano, Co-Chair – Orange County Sanitation District (Source SWRCB)
The State Water Resources Control Board (State Water Board) and the Department of Resources Recycling and
Recovery (CalRecycle) jointly hosted an education and outreach meeting regarding land application of compostable
materials on June 23, 2016 in Riverside, CA. The purpose of this meeting was to provide an overview of regulatory
requirements and education and outreach regarding land application of compostable materials in California. The
following link will open a copy of the presentation. is the presentation.
Biosolids Conferences, Webinars, and Meetings
CASA - CWEA Joint Seminars on Innovative Technology and Sustainable Practices for Biosolids, Renewable Energy,
and Climate Change Mitigation:
Two biosolids/renewable energy seminars, which will be held July 19th and 20th, 2016 and which are jointly
sponsored by CASA and the California Water Environment Association (CWEA). The focus of the seminars will be on
successful biosolids management practices and innovative treatment technology for biosolids, renewable energy
production and utilization, and climate change mitigation. The first will be hosted at Central Contra Costa Sanitary
District in Martinez on July 19th, and the second will be at the
City of Los Angeles Hyperion Treatment plant in Playa del Rey on July 20th. The cost, which includes breaks and
lunch, is $175 in advance or $195 if on-site. Contact Greg Kester if you have any questions or comments at
gkester@casaweb.org.
2016 SCAP Biosolids Trends Report by John Pastore, SCAP
Believe it or not it has been 2 years since the last Biosolids Trends Report was published. Next week we will be
sending out a request for biosolids related information from each of our POTW members. To make things easier this
time we have prepared excel spreadsheets with pull down menus for each question that hopefully will make filling
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out the questionnaire much simpler. So please keep an eye out for this request. As always, your participation in this
survey is greatly appreciated.
Newly Adopted CA Legislation is Changing the Future of POTW Solids Management by John Pastore, SCAP
Carollo’s Sarah Deslauriers, CASA’s Climate Change Program Manager, is in the process of preparing a summary of CA
legislation that is intended to achieve statewide greenhouse gas (GHG) emissions reductions set for 2020, 2030 and
2050. It is anticipated that her summary will be shared with SCAP next month. In the meantime, according to Sarah,
“POTWs need to be aware that two common solids management practices used by POTWs in California may no
longer be available (landfilling of solids and use of solids as alternative daily cover) after 2025.”
In the meantime, you may want to take a look at the following pertinent legislation: AB341; AB876; AB1826; AB1594;
AB1045; and SB605.

COLLECTIONS COMMITTEE REPORT
Ralph Palomares, Chair
RPalomares@etwd.com

Dindo Carrillo, Vice Chair
dcarrillo@ocsd.com

Well happy summer to all the SCAP Committee members, Board Members and Staff and of course, you our faithful
members. Just think we are only 6 months away from Christmas 2016 and it has been a fast 6 months already.
Now with the vote in Europe this past week, the shootings here, fires, floods and the upcoming Presidential Election
in November it looks like another year with records to be broken. And once again more challenges with a predicted
hot July, August and September. Who remembers the el nino weather pattern that never materialized for us here in
Southern California with all that predicted rain that we needed to help fight our drought! Instead Texas and other
states back east had record rains and tornados but here we have flushable wipes, roots, fog, odors, and SSO’s to deal
with in this Golden State of sunshine that everyone it seems wants to call home. And with that come’s traffic, bad
air quality, crowded beaches, airports, markets, freeways, toll roads and of course more rules and regulations that
we must abide by and enforce, such as watering on certain days or no wipes down the toilet.
Sometimes I ask myself, do people really care about what we do or are they clueless about wastewater? Our
customers always say if there’s a drought then why are we building so many new homes and apartments and where
does the water come from for these new places for people to live in? The answer is to conserve and use recycled
water for irrigation and don’t wash off your sidewalks and go to the carwash to get your car washed. Some people
do care and some don’t but most people really are aware and try to conserve water but no matter what we do or
say, there will be those who think we made up the drought to charge more fees?
With the drought comes more tree root issues in our sewer pipes, which means cleaning needs to be done more
frequent due to low flows and to keep odors down. With higher temperatures comes more days with nasty sewer
odors and our pump stations and manholes located around our service areas need to be cleaned more frequently to
eliminate customer complaints about odors.
For most of us July 1st is the beginning of our new budget year, which means new tools to work with such as sewer
cameras, nozzles, computers, trucks, cover alarms, pipe repairs , chemicals for roots and of course training seminars.
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I attended a CPR and first aid class in June along with a traffic control class, where for the 1st time in my 35 years it
was not boring and actually very informative. Even without a power point or book to look at just a great teacher
who performs it daily as a fireman.
First-hand knowledge and training is always best in my book, so with that, everyone have a safe summer and a great
4th of July! I will see you in August somewhere in the high desert at our next collections committee meeting in
Victorville!
Upcoming Collection Systems Committee Meeting by Steve Jepsen, SCAP
In keeping with our tradition of moving our collection systems committee around to various locations in order to
accommodate our most northerly and easterly members, SCAP will be holding the next meeting in the Victorville, CA
at the City Hall on August 3rd. The address is 14343 Civic Dr., Conference Room D - Victorville, CA 92392
A formal notice and agenda will be forthcoming in a few weeks.
2016 Orange County Infrastructure Report Card by John Pastore, SCAP
On July 21st the American Society of Civil Engineer’s (ASCE) will be presenting the 2016 OC Infrastructure Report Card
at the City of Irvine Council Chambres from 7:30 until 11:30 am. Everyone is invited to attend. Further information
can be found here.

ENERGY MANAGEMENT COMMITTEE REPORT
Pietro Cambiaso, Chair
Pcambias@ieua.org

Ray Bennett, Vice Chair
Bennett@irwd.com

Changes to the Energy Management Committee Leadership Role by John Pastore, SCAP
Congratulations to LACSD’s Mark McDannel who recently received a
promotion and a new assignment of duties and as such will no longer be able
to chair the Energy Committee here at SCAP. The formation of the Energy
Committee was Mark’s brainchild and we very much appreciate all of Mark’s
contributions over the years. Stepping in as the new Committee Chair will be
Pietro Cambiaso from the Inland Empire Utilities Agency who brings over 10
years of experience on energy issues and related projects at IEUA. Pietro
continues a long line of IEUA staffers who have served as energy committee
chairs in the past. Irvine Ranch Water District’s Ray Bennett will continue to
provide support to the committee in the Vice Chair role.
Mark receiving congratulations from President Hyde
Be Prepared for Power Outages this Summer by Mark McDannel, LACSD
Once the natural gas leak at Southern California’s Aliso Canyon storage field was fixed, the story tended to fade away
from the front pages. There is a second story bubbling below the surface, however, that could come back quickly.
The Aliso Canyon storage field remains out of service while inspections of the rest of the wells are being performed,
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and will remain out of service at least through the summer. This may result in blackouts if there is high electrical
demand that can only be met by local natural gas-fired power plants and the compromised local delivery system is
unable to get enough gas to the power plants.
Most likely the problems would occur in late afternoon early evening on a very hot day, when the 8,000 MW of solar
power being delivered to the grid goes away but system demand remains high for air conditioning needs.
Some recommended steps to be ready for a blackout, beyond the assumption that your operating groups have
equipment and procedures ready to go.
 Standby generators are tested routinely, so that shouldn’t be an issue.
 Rolling blackouts areas are preassigned, and advance notice is given to areas at risk of a blackout. Check with
your utility Account Representative so that you know which blackout area all of your facilities are in, and
ensure clear communication procedures for notification. Your contact information for the utility should be
up to date, and you should have the utility’s blackout specific phone numbers.
 If you have Preferred Emergency (P/E) service, check with your utility to find out if it will work in the case of a
rolling blackout.
 Any other questions for the utility, work with your Account Representative. SCE has been proactive this
summer and appears to be well organized on this issue.
CAISO (the state grid operator) has a wealth of information on its website, caiso.org. A real time plot of daily power
forecasts and system resources is available at http://www.caiso.com/Pages/TodaysOutlook.aspx. You can also sign
up for alerts, and if you want real time data (or are just an energy nerd) you can get their app called “ISO today”

WATER ISSUES COMMITTEE REPORT
Al Javier, Chair
javiera@emwd.org

Lyndy Lewis, Vice Chair
Lewis@irwd.com

Special Water Issues Committee Meeting Set for July 21st by John Pastore, SCAP
A special meeting of the Water Committee will be held on July 21st at the offices of the Inland Empire Utilities Agency
in Chino and will feature an all-day seminar to discuss the impact of aggressive water conservation throughout
California, which is challenging infrastructure integrity, conditions of sewage conveyance, and reliability of treatment.
Wyatt Troxel and others from the wastewater community will be on hand to discuss the change in conditions driving
this issue, constraints of common designs, possible design/operation strategies to address these limitations, and
updated technological approach to improving process and performance reliability. A detailed agenda has been
posted on the SCAP website here.
Water Conservation in California Is Impacting the Collection Systems and Performance of Wastewater Treatment
Plants by Wyatt Troxel
This Workshop Provides Insight to the Technical Challenges of Designing, Managing and Operating Wastewater
Treatment Plants with Rapidly Changing Conditions as a Result of Water Conservation.
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Who Should Attend: Plant Owners, Managers, Operators, Designers
What to Expect from the Workshop: Gain insight from experts working in the field through a workshop format of
dialogue, discussion, case studies, tips and solutions
Aggressive water conservation in Southern California communities is changing the nature of sewage collection and
treatment. Reduced flow from household and commercial water fixtures provides less volume and velocity in sewers,
and increases detention time. Coupled with elevated temperature in many areas, the physical collection and
conveyance systems become biological reactors. This increases odor and corrosion in collection system and pumping
stations. The septic conditions stimulate undesirable biology to produce more dissolved sulfide, ammonia and
odorous, soluble BOD. This changes the loading characteristics to the treatment plants.
The impact of this condition is measurable and significant. Throughout California and the Southwest, treatment
plants have suffered major upsets, violation of stringent discharge requirements and have incurred significant
increased cost for energy and chemicals. Increased loading is increasing wear and tear on equipment and
infrastructure, reducing performance and maintenance reliability. The change in ammonia and organic loading is
challenging design capacity of many facilities and has had the effect of both reducing rated capacity and increasing
the demand and cost of energy and chemicals, while decreasing gas production in anaerobic digesters.
This workshop opens a peer-to-peer dialog to gain an understanding of the regional impacts of current conditions,
the threat to compliance and the challenge to process control. It also is intended to provide an overview of the gaps
in the industry that must be filled with an understanding of changing conditions, trends, process strategies and
technological alternatives.
The structure of the workshop has two goals:
1) provide information and insight to current and future conditions, and
2) open a peer-level dialog to meet the challenges and improve infrastructure reliability, capacity,
compliance, process control and energy demand.
State Water Resources Control Board Water Reclamation Requirements for Recycled Water Use by Lyndy Lewis,
Vice Chair - Irvine Ranch Water District
On June 7, the State Water Resources Control Board (Board) approved General Order WQ 2016-0068-DDW, Water
Reclamation Requirements for Recycled Water Use (General Order) . The General Order replaced the Board’s General
Waste Discharge Requirements for Recycled Water Use that was adopted in 2014.
The General Order was adopted to facilitate recycled water use and encourage recycled water projects for nonpotable uses by providing a streamlined permitting approach that was consistent statewide. Although the revised
Draft General Order noticed in April 2016 put the “opt in” language back into the permit for all except recyclers
operating under a regional general order or conditional wavier, there was discussion at the June Board meeting of
the possibility of requiring all recyclers to fall under the Draft General Order.
This was very concerning considering that this change was not noticed, and was an issue for those recyclers who
were satisfied with their existing permits and were concerned with certain administrative requirements under the
Draft General Order. Fortunately, after several hours of public comment, the State Board decided not to go with this
approach and adopt the noticed April 2016 version of the Draft General Order with some slight modifications.
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However, the Board indicated that this General Order was a reflection of, and consistent with, the Recycled Water
Policy and that all permits covering water recycling should be compliant with the Recycled Water Policy as well. The
State Board then directed its staff that it should work on updating the Recycled Water Policy beginning in August
2016. As the opening of the Recycled Water Policy could potentially impact all water recyclers permit requirements,
SCAP will continue to monitor and update Water Committee members on its progress. The adopted General Order
can be found on the State Board’s website: Here
Clean Water Act Citizen Suits, by Chris Carr, Morrison & Foerster LLP (reprinted with permission from the author and
the Municipal Water Leader Magazine)
In January 2015, the Eastern Municipal Water District (EMWD) was shocked to receive a notice of intent to sue under
the Clean Water Act (CWA) from lawyers representing California River Watch. The notice began a costly year-long
saga that ended in March 2016, when the federal district court in Riverside, California, entered judgment in favor of
EMWD. As a result, California River Watch agreed not to bring any environmental suit against EMWD for a period of
eight years.
This is not the way CWA citizen suits against public water treatment agencies are usually resolved. The
overwhelming majority of such suits are disposed of by consent decrees or settlement agreements that require the
public agency to pay the plaintiff ’s attorney’s fees and costs, make physical changes to their facilities, and donate
money for a “supplemental environmental project” to an organization often identified by the plaintiff. Many publicly
owned treatment works (POTWs) must pay millions of dollars to meet these demands.
There are serious questions as to whether this sue-and-settle dynamic is what Congress intended by authorizing CWA
citizen suits and whether it produces a material benefit to water quality. The answer to the first question is a
resounding “no,” at least when it comes to POTWs in California. Instead, as explained below, judicial interpretation of
the CWA’s citizen suit provision has turned it into an engine for plaintiffs to extort settlements out of public agencies;
the asymmetric leverage enjoyed by such plaintiffs has only been enhanced by a corresponding judicial failure to
actively manage such cases to ensure that discovery is not disproportionate and does not effectively coerce
defendants to settle. The answer to the second question is that such suits may lead to an improvement in water
quality in only the most extreme cases, and that, again, at least when it comes to POTWs in California, the many costs
occasioned by the full spectrum of such suits far outweigh any benefits to water quality in the rare, outlier case.
This article discusses some of the now-inherent features of CWA citizen suit litigation that almost invariably make it
economically irrational, especially for a public agency, to defend itself, and how EMWD and its attorneys were able to
overcome those perverse incentives in this case. Hopefully, the approach taken can be emulated by other public
agencies and their attorneys to ensure that the CWA citizen suit provision is not abused and to restore Clean Water
Act Citizen Suits some balance to a process that has become a boon to plaintiff attorneys and does not protect
thewater quality of POTWs in California.
EMWD Background
EMWD supplies freshwater and recycled water and provides wastewater treatment services to a 555-square‑mile
area in Riverside County, the heart of Southern California’s famed Inland Empire. For decades, EMWD has been a
leader among California water supply and water treatment agencies and an active member of the Association of
California Water Agencies and the California Association of Sanitary Agencies. EMWD has long prided itself on not
just adhering to, but also helping to establish, best practices for wastewater treatment, recycling, and supply. It is
blessed with a highly committed and credentialed staff. Because of its standard-setting approach, professionalism,
and commitment to the environment, EMWD has enjoyed strong working relationships with local, state, and federal
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regulators, especially the regional water quality control boards with jurisdiction over its operations.
The Clean Water Act’s Success
The CWA was enacted in 1972. It is one of the foundational federal environmental laws and has played a major role
in the improvement of the nation’s water quality over the last 40 years. It should be cause for celebration that
incidents like the fire on Ohio’s Cuyahoga River (caused by unchecked industrial pollution), which helped inspire
enactment of the CWA, are a thing of the past in the United States. The CWA and its National Secondary Clarifier at
the San Jacinto Valley Regional Water Reclamation Facility. Pollutant Discharge Elimination System (NPDES)
program, administered by the U.S. Environmental Protection Agency (EPA) and state water quality agencies, deserve
tremendous credit for this success story.
Citizen Suit Statutory and Constitutional Requirements
Since its inception, the CWA citizen suit provision authorizes any person to file suit against a party in violation of the
CWA. 33 U.S.C. §1365. A party violates the CWA if it (1) lacks a required NPDES permit authorizing it to discharge a
pollutant into a water of the United States from a point source (a pipe is the paradigm case) or (2) fails to comply
with an existing NPDES permit’s requirements for discharges. At least 60 days before filing suit, a citizen plaintiff
must send a notice of intent to sue to the defendant, giving it an opportunity to come into compliance, if possible,
with the requirements of the CWA (or its permit); EPA and the state water quality agency must also be copied on the
letter so they can take enforcement action if warranted. In addition to these statutory prerequisites to filing a citizen
suit, a plaintiff must be able to satisfy the standing requirements of Article III of the U.S. Constitution before filing
suit. To satisfy this constitutional requirement, the plaintiff must be able to establish that (1) it was injured by the
alleged violation of the CWA, (2) the defendant caused the alleged injury, and (3) the relief sought by the suit will
redress the plaintiff’s injury. These three prongs of standing are designed to ensure that the federal courts are called
upon only to adjudicate actual controversies.
Judicial Interpretation of the Requirements
On first blush, the many statutory and constitutional prerequisites to a citizen suit would appear sufficient to screen
out at least some number of clearly misguided lawsuits that will not materially improve water quality and protection
of the environment. But this is all too frequently not the case, principally because of the way federal courts have
interpreted those requirements. Article III standing, especially in the United States Court of Appeals for the Ninth
Circuit, has been interpreted very loosely. In a citizen suit brought under a federal environmental statute, the
plaintiff need only show that one of its members has used the area allegedly affected and wants to do so in the
future in order to establish injury in fact. In addition, the 60-day notice generally is not a meaningful filter. The ninth
circuit has held that dates of alleged violations do not have to be specifically set forth in the notice letter and
reasoned that it is the recipient, not the sender of the letter, who has the information and is in the better position to
know about its own facility and whether it is complying with the requirements of its permit. And, where the
responsible state water quality agency takes enforcement action, the ninth circuit has held that such action stands as
a bar to a citizen suit only if stringent standards are met for whether the agency assessed a penalty comparable to
the penalty that could have been assessed in a citizen suit. Taken together, such decisions have made it difficult to
defend even clearly unmeritorious lawsuits without having to go through the burden and expense of extensive
discovery and motion practice, to say nothing of a trial. Judicial interpretation of other aspects of the CWA citizen
suit provision also stack the deck in favor of citizen suit plaintiffs.
Perhaps the most obvious is judicial interpretation of the fee-shifting provision of the statute. The language of the
statute itself is neutral between prevailing plaintiffs and defendants: The court “may award” fees and costs “to any
prevailing or substantially prevailing party, whenever the court determines such award is appropriate.” 33 U.S.C
§1365(d). However, federal courts have interpreted this language to mean that a court can award attorney fees to a
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plaintiff who prevails to any extent, even if it proves only a single violation, but to a prevailing defendant only if the
defendant shows the suit was frivolous. Some courts have recently started to gesture in the direction of cutting back
on this one-way ratchet, but presenting a record to give a court comfort to deviate from the near-universal norm is
challenging to say the least.
Discovery
Another way in which the federal courts have contributed to the proliferation of citizen suits is through failure to
exercise meaningful control over discovery in CWA cases. Discovery, the process whereby parties in litigation request
documents and information from each other to develop and build their cases, is notoriously expensive and time
consuming. There are many discovery tools a party can use. In the CWA citizen suit context, the most common are
interrogatories (written questions to which the other side must provide written answers), requests for admission
(written statements that the other side must admit or deny), requests to produce documents (descriptions of types
and categories of documents, copies of which the other side must provide), and depositions (questions put to a live
witness under oath). The default position of federal courts in civil litigation has long been to allow plaintiffs in CWA
citizen suits to undertake comprehensive discovery to flesh out their allegations. Too often, comprehensive
discovery has been of the kitchen sink variety, intended to unnecessarily drive up litigation costs to force a
settlement. Once discovery has been served on the defendant, the dynamics of a CWA citizen suit usually change
considerably, especially if the defendant is a public agency. Even if the defendant ultimately prevails, it has to foot
the bill for its own attorney’s assistance in identifying and collecting documents requested in discovery by the
plaintiff, reviewing those documents for attorney-client privilege, assisting in responding to written discovery, and
preparing witnesses for and representing them at depositions. But given the unilateral character of the fee-shifting
provision, as interpreted by the courts, the defendant will usually have to pay the plaintiff’s fees for propounding and
obtaining that same discovery if the plaintiff prevails in any degree. In addition, responding to discovery is a
tremendous drag on the resources of the agency and its employees, whose day jobs of treating water and ensuring
compliance with regulations do not go on hold during the litigation. These and the other judicially created structural
incentives noted above usually make it economically irrational for a public entity to take any course other than to
settle a citizen suit brought against it wholly without regard to the merits, its carefully planned infrastructure
improvement plans, or what its state and federal water quality regulators may think.
2015 Amendments to the Federal Rules of Civil Procedure Governing Discovery
Fortunately, recent changes to the discovery rules in the Federal Rules of Civil Procedure (FRCP) may help make CWA
citizen suits a little less coercive. Amendments to the FRCP, many years in the making, took effect on December 1,
2015. The changes to Rule 26, which governs the scope of discovery, were the most controversial of the 2015
amendments because they emphasized the duty of the court and parties to ensure proportionality in discovery,
meaning that the scope of discovery and associated costs must be proportional to the issues in the case. This
renewed emphasis should encourage more judges to take a close look at requested discovery and help defendants
successfully advance case management proposals that will curb many of the historical discovery abuses in CWA
cases. While the FRCP has for decades authorized judges to actively manage cases, and discovery in particular, prior
to the 2015 amendments most judges in civil cases were reluctant to do so because they came of professional age in
a civil litigation culture where it was a given that discovery is extremely broad in scope. As a result, some judges did
not view the expense of discovery as the court’s “problem” to deal with. Yet others, even if they appreciated the
coercive character of discovery on defendants, and especially public agencies in environmental cases, likely allowed
discovery to proceed even if the plaintiffs appeared to have a weak case because they believed that by giving the
plaintiff their shot, a court of appeals would be less likely to reverse a decision dismissing the suit. If the recent
changes to the FRCP are taken seriously, there should be a shift in judicial attitudes about discovery.
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The California River Watch v. Eastern Municipal Water District Litigation
In the suit filed by California River Watch against EMWD, the plaintiff—like clockwork—propounded extensive
discovery, telling the court: “defense will require River Watch to undertake comprehensive discovery, including
requests for documents, admissions, and responses to interrogatories, and depositions of both Eastern Municipal
management and workers necessary to shed light on each and every alleged violation.” EMWD countered by
explaining that it “believes the parties should agree to (or the Court should order) limitations on and phasing of
discovery to control fees and costs. Eastern Municipal requests this approach to discovery to avoid the perverse
incentives and dynamics, prevalent in so many CWA suits against POTWs—a plaintiff conducts broad and sweeping
discovery to drive up costs, all in an effort to secure a settlement.” More particularly, EMWD requested that the
court stay all discovery in the case except for its discovery requests to California River Watch concerning its alleged
standing to sue. EMWD explained that the resolution of that threshold jurisdictional issue by a motion to dismiss
filed pursuant to FRCP 12(b)(1) would save the court and the parties substantial time and resources. At the case
management conference in December 2015, the court agreed with the case management proposals advanced by
counsel for EMWD and took control of the case. The court, in accordance with the recent amendments to the FRCP,
granted the request of EMWD’s counsel to stay discovery on all issues except for those relating to California River
Watch’s alleged injuries (which are prerequisite to standing). The court also granted the request of EMWD’s counsel
to set a briefing and hearing schedule on an evidentiary-based rule 12(b)(1) motion to dismiss, requiring California
River Watch to present evidence of its alleged injuries to the satisfaction of the court before the case moved forward.
This was all done over the objection of counsel for California River Watch.
After the case management conference, EMWD aggressively pursued discovery from California River Watch and
learned that the “member” of the organization alleged to have been injured was . . . its own lawyer in the case.
EMWD promptly noticed a deposition for that lawyer. In February 2016, two days before his deposition was set to go
forward, California River Watch’s counsel informed counsel for EMWD that California River Watch intended to
voluntarily dismiss its suit. As California River Watch was already on its second amended complaint, it would have
needed to obtain leave of court to voluntarily dismiss its suit. Pursuant to a stipulated order, the briefing schedule on
EMWD’s motion to dismiss was pushed out, and the parties informally agreed to suspend discovery while settlement
discussions continued. In late March, the court dismissed California River Watch’s suit with prejudice. The parties
entered into a stipulation, as a precondition to the entry of the judgment, that provided California River Watch would
not bring any CWA suit against EMWD for eight years and would not bring any other action against EMWD relating to
alleged violation of any other environmental statute based on its activities as a POTW for eight years.
Conclusion
The take away from this article for POTWs (and really almost any CWA citizen suit defendant) should be that it is
possible to overcome judicially created incentives in CWA citizen suits to settle and, instead, defend themselves
against unmeritorious suits. Further, actual defense sends a strong message to the plaintiffs’ bar and will likely deter
future shake‑down efforts to extract settlements that fund yet further suits and require expenditures that do not
result in any material improvement to water quality and protection of the environment. The 2015 amendments to
the FRCP, particularly those concerning discovery, may provide reason for hope that it is not presumptively
economically irrational to defend against a CWA citizen suit. But this will only be the case if the judge presiding over
the case takes seriously his or her duties to engage in active case management and to police discovery, as the judge
did in California River Watch v. Eastern Municipal Water District.
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Chris Carr, who heads up the Environment and Energy Practice Group at Morrison & Foerster LLP, was counsel to
Eastern Municipal Water District in the California River Watch litigation. Mr. Carr can be reached at Temecula Valley
Regional Water Reclamation Facility. (415) 268‑7246 or CCarr@mofo.com .
More than 180 million gallons of water saved using innovative program, provided by Rachel A. McGuire, Western
Municipal Water District
Riverside, Calif. – Local commercial plant grower, Altman Plants, Inc., continues to see significant water savings
resulting from an innovative on-site water-recycling program. Despite the state’s drought conditions, Altman Plants
has developed a program to save water while still maintaining their ability to irrigate their plants. In an industry
reliant on water, the plant grower is utilizing resources to capture irrigation runoff for reuse on the plants and lower
their water use. This month, Altman celebrated more than 180 million gallons of water saved since the reuse
program began operation.
Less than two years ago, Altman Plants secured grant funding from Western Municipal Water District and The
Metropolitan Water District of Southern California to implement a water-reuse system to water the nursery’s 200
acres of plants. The project includes a water recycling program with the ability to capture nursery irrigation runoff in
lined ditches and reservoirs. The water is then stored and reused to water the nursery’s plants.
“The partnership between Altman Plants, Western and Metropolitan is evidence that the rebate programs can result
in substantial water savings. Programs, such as this one, can be used as examples that demonstrate innovation in a
time when water resources are scarce,” shared Tim Barr, Western’s director of water resources. “Additionally, many
of the plants sold by the nursery are drought tolerant. Our customers purchase the plants and use them to replace
water-thirsty landscaping. The project comes back full circle.”
As one of Western’s larger water volume business customers, Altman Plants reuses approximately 360 acre-feet of
water, which is equivalent to more than 117 million gallons in annual potable water savings. The associated water
savings actually exceeds the project’s goal by 5.5 percent.
“As a company, Altman Plants has always taken an interest in water savings. We realize that we can’t create more
water in the future there will be less of it and the cost continues to increase,” says Jim Hessler, Altman Plants’
director of west coast operations. “We understood the reality of limited water resources years ago. Five years
earlier, prior to starting the water recycling program, we had already cut our water use in half. Our current water
reuse system, takes a unique approach to water management and is being used as part of a national study to create
best management practices for growers.”
Creative water efficiency projects that expand local sources are less expensive for Western than funding a new
source of water. Western has a diverse menu of customer programs, including free landscape efficiency evaluations;
free high-efficiency urinal flush valve replacements for commercial customers; and other rebates for various watersaving appliances. For program information, visit wmwd.com.
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WASTEWATER PRETREATMENT COMMITTEE REPORT
Jim Colston, Chair
JColston@ocsd.com

Barbara Sharatz, Vice Chair
BSharatz@sandiego.gov

Wastewater Pretreatment Committee Meeting by John Pastore, SCAP
The Pretreatment Committee meeting held its second meeting of the year on June 21st at the offices of the Inland
Empire Utilities Agency in Chino. The meeting featured a presentation by the City of Los Angeles’ Lonnie Ayers, who
discussed the City’s pretreatment program and outlined the City’s plans for conformance with the proposed Dental
Amalgam Rule. Lonnie’s presentation was one of the most informative and organized presentations that we have
ever had and drew a lot of questions from the attendee’s. According to Lonnie the City of LA is currently developing
forms and an informational letter that will be used once the new rule is adopted and plans to share those with the
committee when available. A copy of Lonnie’s presentation can be found on the SCAP website here.
SCAP’s Steve Jepsen also provided an informative presentation on how the implementation of AB1826 may affect our
collection systems and POTW due to the diversion of food waste from the landfills. A copy of Steve’s presentation
can be found here.

Cal/EPA Basic Inspector Academy Course by John Pastore, SCAP
The California Air Resources Board is offering a 3 ½ day Basic Inspector Academy training course (Course #310)
designed to teach core knowledge and skills to encourage cross-media awareness needed to conduct quality
inspections. The course will be held from October 4th – 7th at the Orange County Sanitation District in Fountain
Valley. Registration and course information can be found at https://ssl.arb.ca.gov/training/myarb/login.php and
https://ssl.arb.ca.gov/training/courselist.php or on the SCAP website here.
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Non Sequitur
To conquer without risk is to triumph without glory.
- - Le Cid (1636), act II

ANNOUNCEMENTS
SCAP welcomes its newest Associate member: Liberty Composting Inc.
Who Is Liberty Compost?
Liberty Compost provides comprehensive biowaste services for municipalities, food producers and green waste
haulers. We also produce high quality compost for commercial agriculture. Our facility is one of the longest-running
and largest operations in California. Liberty Compost has over 60 customers and 25 years in operation. We’re a
family-owned business, committed to continuing to innovate and evolve as the market demands and regulations
increase.
Recycling
Our cost effective, reliable recycling and waste diversion serves municipalities, wastewater engineering firms, food
producers, food/ingredient processors, and waste haulers in Central and Southern California.
Compost
Liberty Compost is part of a family-owned farming business, McCarthy Farms. We supply our own 25,000-acre farm
with the same top quality compost we sell to farming operations in the following counties: Kings, Fresno, Kern, SLO,
Santa Barbara, Ventura, San Bernardino, Orange, and Los Angeles
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Please Support our SCAP Associate Members
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